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Clarification of Physical
Restraint Definitions

A CMS Memorandum (Ref: S&C-
07-22) dated 6/22/2007 clarifies
the phrases “remove easily” and “freedom of
movement” as related to the physical restraint
definition. It also clarifies the meaning of
“medical symptom”.

“Freedom of Movement” means any change in
place or position for the body or any part of the
body that the person is physically able to co ntrol.
“Remove Easily” means that the manual
method, device, material, or equipment can be
removed intentionally by the resident in the same
manner as it was applied by the staff (e.g., side
rails are put down, not climbed over; buckles are
intentionally unbuckled; ties or knots are
intentionally untied; etc.) considering the
resident’s physical condition and ability to
accomplish objective (e.g., transfer to a chair,
get to the bathroom in time).

The definition of “medical symptom” has not
changed. The information below is a combination
of current SOM guidance and some additional
clarifications. “Medical Symptom” is defined as
an indication or characteristic of a physical or
psychological condition.

Objective  findings derived from clinical
evaluation and the resident’'s subjective
symptoms should be considered to determine
the presence of a medical

symptom. The resident’s subjective symptoms
may not be used as the sole basis for using a
restraint. In addition, the resident's medical
symptoms should not be viewed in isolation;
rather, the symptoms should be viewed in the
context of the resident’s condition,
circumstances, and environment. Before a
resident is restrained, the facility must determine
that the resident has a specific medical symptom
that cannot be addressed by another, less
restrictive intervention and a restraint is required
to treat the medical symptom, protect the
resident’s safety, and help the resident attain or
maintain his or her highest level of physical or
psychological well-being.

There must be a link between the restraint use
and how it benefits the resident by addressing
the medical symptom. Medical symptoms that
warrant the wuse of restraints must be
documented in the resident’s medical record,
ongoing assessments, and care plans. While
there must be a physician’s order reflecting the
presence of a medical symptom, CMS will hold
the facility ultimately accountable for the
appropriateness of that determination. The
physician’s order alone is not sufficient to justify
restraint use. It is further expected, for residents
whose care plans indicate the need for restraints
that the facility engages in a systematic and
gradual process towards reducing restraints
(e.g., gradually increasing the time for
ambulation and strengthening activities). This
systematic process also applies to recently
admitted residents for whom restraints were
used in the previous setting.




Physical restraints as an intervention do not treat
the underlying causes of medical symptoms.
Therefore, as with other interventions, physical
restraints should not be used without also
seeking to identify and address the physical or
psychological condition causing the medical
symptom. Restraints may be used, if warranted,
as a temporary symptomatic intervention while
the actual cause of the medical symptom is
being evaluated and managed. Additionally,
physical restraints may be wused as a
symptomatic intervention when they are
immediately necessary to prevent a resident
from injuring himself/herself or others and/or to
prevent the resident from interfering with life
sustaining treatment, and no other Iless
restrictive or less risky interventions exist.

Note: Falls do not constitute self-injurious
behavior or a medical symptom that warrants
the use of a physical restraint. Although
restraints have been traditionally used as a
falls prevention approach, they have major,
serious drawbacks and can contribute to
serious injuries. There is no evidence that the
use of physical restraints, including but not
limited to side rails, will prevent or reduce falls.
Additionally, falls that occur while a person is
physically restrained often result in more
severe injuries.

If the resident needs emergency care, restraints
may be used for brief periods to permit medical
treatment to proceed, unless the resident or legal
representative has previously made a valid
refusal of the treatment in question. The
resident's right to participate in care planning
and the right to refuse treatment are addressed
at 42 C.F.R. §§483.10(b)(4) and

483.20(k)(2)(ii) respectively. The use of physical
restraints should be limited to preventing the
resident from interfering with life-sustaining
procedures only and not for routine care.

A resident who is injuring himself/herself or is
threatening physical harm to others may be
restrained in an emergency to safeguard the
resident and others. A resident whose
unanticipated violent or aggressive behavior
places him/her or others in imminent danger
does not have the right to refuse the use of
restraints, as long as those restraints are used
as a last resort to protect the safety of the

resident or others and use is limited to the
immediate episode.

Please review your current restraints or possible
restraints as we may see new emphasis on this
area in the future. Keep in mind that some of the
preventative devices we currently used to
decrease falls may in fact be considered
restraints, i.e., concave mattresses, low beds,
etc.

Are you ready for the
Drug-Free Workplace
act?

The Drug- Free Workplace Act of 1988 requires
that contractors and grantees of federal agencies
agree to provide drug- free workplaces as a
condition of receiving a contract or grant from the
federal government. This would apply to nursing
homes who receive state and federal money.

As an employer you may wonder what you are
required to do as a result of the Drug-Free
Workplace Act. Employers must do the following
to maintain compliance with this act.

First, the facility must create a policy statement
that informs employees that the unlawful
manufacture, distribution, dispensation, or
possession, or use of a controlled substance is
prohibited and then state the action that will be
taken for employees found in violation of this

policy.

Second, you must provide the employees a
copy of this policy.

Next, you are required to establish a drug-free
awareness program to inform employees about
the dangers of drug abuse in the workplace, the
policy of maintaining a drug free workplace, what
is available for counseling or rehabilitation, and
what penalties will be imposed.

You also must notify employees that they are
required to abide by the policy statement and
that they are required to notify you as the
employer if they have been charged with a
criminal drug violation in the workplace.



The employer must then notify the contacting
agency of any employee’s drug related
conviction.

The employer must then either impose a penalty
or require the employee convicted of the
workplace drug violation to participate in a drug
abuse rehab program.

Employers are required to make a good-faith
effort to comply with the drug free workplace act
by following the above listed requirements.

It is important to know and remember that this
does not mean that employers are required to
implement drug testing.

What will happen to e mployers who fail to follow
the above listed requirements or the employer
employs a number of individuals that have been
convicted of drug violations? The answer is
simple in that the employer will be penalized.
The penalties are very drastic and severe such
as payments under the contract may be
suspended, the contract could be terminated, or
the employer may be prohibited from receiving a
federal grant for up to five years.

After reviewing all of this information | think that
you can see that it is critical for compliance with
the Drug-Free Workplace Act.

New DAVE 2 Tip Sheet

DAVE 2, the second phase of the Data
Assessment Verification program, has
recently issued their first MDS Tip Sheet
for MDS Item K5a. Parenteral/Intravenous
(IV). It can be downloaded at the following
website:
www.qtso.com/download/mds/DAVE_TipSheet
SectionK5_v6_2.pdf

The Tip Sheet is in response to coding
questions related to IV fluids administered for
nutrition and/or hydration purposes. A Definition
of K5a is provided and examples of IV fluids are
given. The Coding Tip explains, “If an IV solution
contains medication, nutrients and/or fluids for
reconstitution, item Kb5a can_only be coded if
there is supporting documentation that reflects
an identified need for additional fluid intake for
nutrition and/or hydration. This supporting
documentation should be noted in the resident’s

record according to State or internal policies.”
Two different Coding Examples are provided to
assist with understanding the correct coding for
MDS item Kb5a.

The DAVE 2 program plans to issue further
Tip Sheets for MDS ltem M5c.
Turning/Repositioning Program and MDS Item
H3a. Any Scheduled Toileting Plan. An overview
of the DAVE 2 program can be accessed at:
www.cms.hhs.gov/NursingHomeQualitylnits/30
NHQIDAVEZ2.asp.

Medicare Medical
Review Update

CMS Transmittal 196 with
implementation date 4/30/07
identifies that Fiscal
Intermediaries (FI) are to review the MDS
database as part of a targeted pre and post pay
review. The Fl are able to recalculate a RUG
score using the new automated system. For
example if based on a review the Fl denies one
of the therapies, they can now electronically
input the new amount of minutes and recalculate
the RUG score.

The transmittal identifies that the FI will pay the
default rate if a SNF doesn't do an MDS for
resident who is discharged or dies on or before
day eight of the SNF stay. Keep in mind that
the default rate is considerably lower than a
possible higher RUG based on recent hospital
stay. SNFs will also receive the default rate
when they don't do MDSs in demand bill
scenarios.

Also keep in mind that a facility is not to bill
Medicare until the assessment has been
submitted to and accepted by the state. If there
is not an MDS in the database the claim will be

denied.

Recent Survey Focus

everal Nursing Facilities have recently
eceived a deficiency at F tag 441
Infection Control related to a failure to
sanitize a glucometer (glucose monitoring
machine) commonly used for multiple residents.
F tag 441 states, “The facility must establish and
maintain an infection control program designed



to provide a safe, sanitary, and comfortable
environment and to help prevent the
development and transmission of disease and
infection.” The Interpretive Guidelines discuss
standards for the infection control program which
include sanitation of multiple use equipment. In
a recent IHCA Survey Cabinet meeting with the
Department of Inspections and Appeals (DIA),
an article by the Centers for Disease Control and
Prevention (CDC) was provided to further clarify
the rationale for citing this d eficiency. The article
can be downloaded at the following website:
www.cdc.gov/ncidod/diseases/hepatitis/mmwr.ht
m

The CDC article describes Diabetes care
procedures and techniques to include
“Glucometers should be assigned to individual
patients. If a glucometer that has been used for
one patient must be reused for another patient,
the device must be cleaned and disinfected.”
Nursing facilities are encouraged to sanitize the
glucometer with 70% isopropyl alcohol (alcohol
wipes) between each resident use to ensure
compliance with this survey focus.

Current State of the
Survey Process

Unfortunately, there are not a lot
positives points to speak of at
this point. Facilities need to be aware that the
current survey process with DIA is adversarial at
this time. This adversarial approach is not due to
any change in facility behavior or even the
quality of care or services being provided. The
issues are so varied that it is impossible to
identify a trend or even provide any substantial
guidance in hope to assure your facility is
prepared for the process.

We have about 60 percent of the survey team
with new surveyors. This clearly is part of the
issues being experienced in facilities. | usually
refer to new administrators as having new
administratoritis, but in this case it is new
surveyoritis. Clearly they are in buildings with the
feeling that they have the power. They reference
DIA policy but when pressed on issue they then
state that it is more of a directive rather than
policy. One example is a CNA was going to be
interviewed by the surveyor and the CNA asked
for facility representation. The Surveyor refused
stating that this was not DIA policy. The CNA

then refused the interview. The surveyor then
went to the administrator and asked where the
staff got this attitude of lack of cooperation and
then asked if the administrator and facility were
trying to impede a federal investigation. When
this issue was pressed to the PC level there was
substantial back peddling by DIA with many
promises that this would be correct. To date we
have seen little in the way of behavior to support
that DIA has addressed this.

The other two components of this relate to fining
and 2567’s. Many facilities through out the state
are not receiving their 2567’s until 4-8 weeks
after a survey. In some cases these 2567’s
include CMP fines which start at the last day of
the survey. At the time of the exit facilities had no
idea of an issue or even the potential of a fine.
So facilities have to endure daily fines for 4 — 8
without any form of due process or opportunity to
address the issue. The second part of this
wonderful news is that we have seen fines in the
state quadruple in the past quarter. In addition
the size of the CMP fines have also increased.

There are reasons for some of this and in some
cases not entirely unexpected. As you know
Dean Lerner is the new Director of DIA and as a
result one would expect for him to do some thing
to make his presence known. Second related to
fining, CMS recently sent an informational letter
to the Department identifying an approach to
make fining more consistent through out the
nation. As a result this has offered an opportunity
for DIA to attempt to implement some significant
changes in approach and application.

To conclude, we can not provide any guidance
on how to prepare for the survey process other
that continue to do the good work our facilities
through out lowa have historically provided. If
this weren'’t the case it would be impossible for
lowa to have been ranked 4™ in the nation for its
quality care. Finally, understand that we are
aware of these challenges and are doing
everything that we can to address these issues
with the appropriate leadership either in DIA and
even Legislator and Senate. Both have
committed to assist us up to and including a
Governmental oversight of the department.



“Superbugs”

In a recent article, John
Hopkins  Hospital set off
warning signals to long term
care providers by announcing
(CWYC (@ that nursing home patients
transferred to hospitals were many times more
likely to carry “superbugs” than other hospital
patients. According to the article, nursing homes
were 12 times more likely to carry antibiotic-
resistant bacterium Acinetobacter, and 22 times
more likely to carry the infection if the resident
used a wheelchair or was largely bedridden .

—_

As a result, the hospital will start testing nursing
home transfers for Acinetobacter who will be
treated as potential carriers unless the tests are
negative. Testing can isolate such individuals
and allow safeguards to be tailored to high -risk
patient populations in the community.

Some states are looking at hospitals
aggressively testing for and controlling the
spread of ‘superbugs” in hospital patients. A bill
is now running through the lllinois legislature that
would require the mandatory testing for MRSA in
all intensive care and “at risk” patients, to include
nursing home transfers. Under this bill, hospitals
would be required to take certain measures to
prevent transmission of the germs. This would
include isolating patients with MRSA and
adhering to strict hand-washing practices.
Anyone entering the patient’s room would have
to wear a sterilized gown, gloves and masks.

Food for Thought: What would you do if your
transferred resident was diagnosed with MRSA?
How will it affect the rest of your staff and
residents? How will it affect the facility
financially? What assurances are there that the
patient won’t bring the bacterium back with them
upon release? How would you deal with
families and visitors? The transfer of
“superbugs” starts with each of us; from the
sanitation of facility and patient equipment to the
personal hygiene of washing hands upon
entering, between patient cares and before
leaving a patient’s room. Learning to do it right
the first time will prevent scrambling to do a
major clean-up later.

Medicare Updates

Well, we have all been waiting for

the day, that we can actually put that

NPI (National Provider ldentification)

number to work. That day is here. If

you have applied for and received your

NPl number, you need to use it when submitting

claims to Medicare. If you don’t have your NPI

number, you need to apply for it immediately as soon

claims will not be processed without it. If you are

having problems submitting claims with your NPI

number, you need to go to the Medicare website and
verify your number.

An article was recently published by Cahaba, which
states the top 10 reasons claims don't process
correctly. Believe it or not, the top reason is
“‘Beneficiary’s name does not match the FISS
eligibility record”. This means that a claim was
submitted with a different name than the name that is
on the individuals Medicare card. It is very important
to submit claims using the name exactly as it is on
the Medicare card. The name that shows up on the
Medicare card comes from the Social Security Office.
Individuals are not required to use their official name,
and therefore sometimes they use a nickname, or a
name that they are commonly called. So, when filing
claims with Medicare, make sure you compare the
information you have on the claim with the name on
the individual’s Medicare card. This will probably
help your claims process faster.

There has been a lot of activity on Part B claims that
are submitted with Speech Therapy on them. Some
claims are being reviewed by Cahaba thru the ADR
process, and some claims are being denied due to
medical review. The claims that go thru the ADR
process are probably picked thru a random edit, and
can not be avoided. However the claims that are
being denied by medical review are probably denied
because the therapist has not met all the guidelines
on the local coverage determination. Most generally
this is due to a diagnosis code that is not approved
on the LCD. It is very important for your therapist’s to
be knowledgeable of the information included on the
LCD, and that information they are putting on the
billing logs follow the LCD guidelines. Once a claim
is denied by medical review, it must be appealed in
order to get payment in full for the claim. This is a
lengthy and time consuming situation, so it is better
to avoid it by filing clean accurate claims. For more
information on the LCD’s, go to the Cahaba website
(www.cahabagba.com ) and search for LCD’s.




Medicaid Cross-Over
Claims and Bad Debts

i N

In states, such as lowa, where

Medicaid does not fully pay for dually

eligible beneficiaries' cost sharing

(cross-over claims), providers may

claim the difference as a bad debt for purposes

of Medicare payment. Final Reimbursement for

bad debts is determined at year-end through the
Medicare cost report settlement.

A Medicare bad debt must meet the following
minimum requirements:

e The bad debt must be related to Medicare
covered services for coinsurance and
deductible amounts. Bad debts relating to
noncovered services or to physician
charges are non-reimbursable bad debts.

o Documentation must clearly indicate that
a reasonable collection effort was made.
Documentation of collection effort should
include copies of letters, follow-up letters,
reports of telephone and personal
contacts, etc. The collection effort must be
"genuine", rather than a token effort. Your
facility's collection effort for Medicare
deductible and coinsurance amounts
should be similar to the effort made for the
collection of amounts from non-Medicare
patients. The bad debt must be actually
uncollectible when claimed as worthless.
A bill is presumed to be uncollectible if a
reasonable effort was made to collect the
bill and the bill remains unpaid for more
than 120 days from the date the first bill
was mailed to the beneficiary.

e A Medicare bad debt can only be written
off prior to the 120 days from the date of
the first patient bill if the patient has been
determined to meet the requirement of
indigence. Patient files should contain
documentation of the method by which
indigence was determined in addition to
all information supporting the
determination. PRM Part |, Section 312
states the following regarding indigency
as: "Providers can deem Medicare
beneficiaries  indigent or medically
indigent when such individuals have also
been determined eligible for Medicaid as
either categorically needy individuals or

medically needy individuals, respectively."
If the patient is on Medicaid, then
Medicaid eligibility documentation should
be maintained in the file, including the
date of the Remittance Advice from the
Medicaid fiscal intermediary processing
the claim.

e The uncollectible amount must be
charged off as a bad debt in the
accounting period in which the account is
deemed to be worthless. If your facility
recovers an amount that was previously
written off and claimed as a Medicare bad
debt, your current year's bad debts should
be reduced by the amount recovered.

Dialysis Resident
Assessment

Deficiencies have recently been cited
for facilities that have dialysis residents and do
not have a plan for assessment of the individual
in place. You may want to work with your
dialysis unit to develop an assessment
procedure and interventions the facility must
follow. This includes assessment of the shunt,
port, etc. One idea to handle this assessment
would be to put this on either a treatment record
or flow sheet that allows the nurse to initial when
complete. If you have questions concerning this,
give us a call.

Activity Trivia Idea

July more than any other
month tends to be a patriotic

month. Here are some
interesting ideas for  your
residents.

e 2.5 million — in July 1776, the number of
people living in the colonies.

e 150 million — the number of hot dogs
expected to be consumed by Americans
on July 4™ — that's one for every two
people.

e $201.9 million — the value of fireworks
imported from China in 2005, representing
the bulk of all U.S. fireworks imported.

e $5.5 million — In 2005, the dollar value of
U.S. imports of American flags; the vast
majority of this amount ($5 million) was for
U.S. flags made in China.



